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77-10-1

UTAH CODE OF CRIMINAL PROCEDURE
NOTES TO DECISIONS

Undercover investigation.
Subsection 77-la-1(2) and this section do not
merely apply to the officially exercised acts of a
uniformed police officer, but are meant to encompass the total spectrum of an officer's acts
and authority, including an authorized undercover investigation of a drug offense. When an

officer does not comply with these statutory
requirements, however, the information need
not be dismissed nor the evidence obtained as a
result of the illegal investigation be suppressed. State v. Fixel, 744 P.2d 1366 (Utah
1987).

CHAPTER IO
FORMATION OF THE GRAND JURY
(Repealed by Laws 1990, ch. 318, § 23.)

77-10-1 to 77-10-8.

Repealed.

Repeals. - Laws 1990, ch. 318, § 23 repeals
§§ 77-10-1 to 77-10-8, as enacted by L. 1980,

ch. 15, § 2, relating to the formation of grand

juries, effective July 1, 1990. For present provisions, see Chapter 10a of this title.
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77-l0a-1.

77-lOa-2

Definitions.

As used in this chapter:
(1) "Clerk of the court" means the state court administrator or his
designee.
(2) "Managing judge" means the supervising judge when he retains
authority to manage a grand jury, or the district court judge to whom the
supervising judge delegates management of a grand jury.
(3) "Presiding officer" means the presiding officer of the Judicial Council.
(4) "Subject" means a person whose conduct is within the scope of the
grand jury's investigation, and that conduct exposes the person to possible
criminal prosecution.
(5) "Supervising judge" means the district court judge appointed by the
presiding officer to supervise the five-judge grand jury panel.
(6) "Target" means a person regarding whom the attorney for the state,
the special prosecutor, or the grand jury has substantial evidence that
links that person to the commission of a crime and who could be indicted
or charged with that crime.
(7) "Witness" means a person who appears before the grand jury either
voluntarily or pursuant to subpoena for the purpose of providing testimony or evidence for the grand jury's use in discharging its responsibilities.
History: C. 1953, 77-lOa-1, enacted by L.
1990, ch. 318, § 1.
Cross-References. - Chief Justice of Supreme Court is presiding officer of Judicial
Council, Rule 1-202, Rules of Judicial Administration.

77-l0a-2.

Definition, § 78-46-4.
Drawing of prospective grand jurors, § 7846-12.
Formation, powers and duties of grand jury
to be as prescribed by legislature, Utah Const.,
Art. I,§ 13.

Panel of judges -Appointment
- Ordering of grand jury.

- Membership

(1) (a) The presiding officer of the Judicial Council shall appoint a panel of
five judges from the district courts of the state to hear in secret all persons
claiming information that would justify the calling of a grand jury. The
presiding officer may appoint senior status district court judges to the
panel. The presiding officer shall designate one member of the panel as
supervising judge to serve at the pleasure of the presiding officer. The
panel has the authority of the district court.
(b) To ensure geographical diversity on the panel one judge shall be
appointed from the first or second district for a five-year term, one judge
shall be appointed from the third district for a four-year term, one judge
shall be appointed from the fourth district for a three-year term, one judge
shall be appointed from the fifth, sixth, seventh, or eighth districts for a
two-year term, and one judge shall be appointed from the third district for
a one-year term. Following the first term, all terms on the panel are for
five years.
(c) The panel shall hold hearings in each judicial district at least once
every three years and may meet at any location within the state. Three
members of the panel constitute a quorum for the transaction of panel
business. The panel shall act by the concurrence of a majority of members
545
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present and may act through the supervising judge or managing judge.
The schedule for the hearings shall be set by the panel and published by
the Office of the Court Administrator. Persons appearing before the panel
shall be placed under oath and examined by the judges conducting the
hearings. Hearsay evidence may be presented at the hearings only under
the same provisions and limitations that apply to preliminary hearings.
(2) (a) If the panel finds good cause to believe a grand jury is necessary, the
panel shall make its findings in writing and may order a grand jury to be
summoned.
(b) The panel may refer a matter to the attorney general, county
attorney, district attorney, or city attorney for investigation and prosecution. The referral shall contain as much of the information presented to
the panel as the panel determines relevant. The attorney general, county
attorney, district attorney, or city attorney shall report to the panel the
results of any investigation and whether the matter will be prosecuted by
a prosecutor's information. The report shall be filed with the panel within
120 days after the referral unless the panel provides for a different amount
of time. If the panel is not satisfied with the action of the attorney general,
county attorney, district attorney, or city attorney, the panel may order a
grand jury to be summoned.
(3) When the attorney general, a county attorney, a district attorney, or a
special prosecutor appointed under Section 77-lOa-12 certifies in writing to the
supervising judge that in his judgment a grand jury is necessary because of
criminal activity in the state, the panel, upon a determination of good cause,
shall order a grand jury to be summoned.
(4) The supervising judge may at the time the grand jury is summoned:
(a) order that it be drawn from the state at large as provided in this
chapter or from any district within the state; and
(b) retain authority to supervise the grand jury or delegate the supervision of the grand jury to any judge of any district court within the state.
History: C. 1953, 77-l0a-2, enacted by L.
1990,ch.318,§
2;1991,ch.5,§
89;1993,ch.
38, § 89; 1994, ch. 218, § 5.
Amendment Notes. - The 1991 amendment, effective February 11, 1991, substituted
"Section 77-l0a-12" for "Section 77-l0a-ll" in
Subsection (2).
The 1993 amendment, effective May 3, 1993,
inserted "a district attorney'' near the beginning of Subsection (2).
The 1994 amendment, effective May 2, 1994,
inserted "in each judicial district at least once"
in the first sentence and added the third sen-

tence in Subsection (l)(c); designated the former last sentence of Subsection (l)(c) as Subsection (2)(a) and deleted "after the hearings a
majority of" before "the panel" and substituted
"may order" for "the supervising judge shall
order" therein; added Subsection (2)(b); redesignated former Subsections (2) and (3) as Subsections (3) and (4); and, in Subsection (3),
substituted the language beginning "the panel"
for "the supervising judge upon good cause
shown and with the concurrence of a majority of
the panel quorum shall order a grand jury to be
summoned" at the end.

NOTES TO DECISIONS
Compliance with law.
The law with regard to the manner of summoning, the time required, and the mode of

selecting are expressly laid down and must in
every respect be complied with. Thorp v. People,
3 Utah 441, 24 P. 908 (1861).
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COLLATERALREFERENCES

Am. Jur. 2d. - 38 Am. Jur. 24 Grand Jury

C.J.S. - 38 C.J.S. Grand Juries § 2.

§ 9.

77-l0a-3.

Scope of grand jury inquiry.

Any grand jury summoned under this chapter may inquire into and indict for
any criminal activity occurring within the state.
History: C. 1953, 77-l0a-3, enacted by L.
1990, ch. 318, § 3.
NOTES TO DECISIONS
sworn upon such questions were liable to the
penalties of perjury for false testimony. People
v. Greenwell, 5 Utah 112, 13 P. 89 (1887).

ANALYSIS

Investigation of particular crimes.
-Libel.
Powers in general.
Investigation of particular crimes.
-Libel.
When grand jury was investigating whether
a libel had been published, it was competent for
them to investigate whether the matter alleged
as libelous was true or false, and whether it
was published with good motives and for justifiable ends; such questions were material, and
witnesses summoned before grand jury and

Powers in general.
The grand juries are, and always have been,
bodies of extensive powers. Their examinations
are in secret, and these extensive powers are
given to them that they might be enabled to
privately and thoroughly search out the truth
in all cases. They are given, to some extent at
least, powers to pass upon legal questions,
under the direction of the court. Ex parte
Hendrickson, 6 Utah 3, 21 P. 396 (1889).

COLLATERALREFERENCES

Am. Jur. 2d. - 38 Am. Jur. 2d Grand Jury

§§ 26 to 31.

77-l0a-4.

C.J.S. - 38 C.J.S. Grand Juries §§ 34 to 36.

Number of members indictment.

Number required

for

(1) Any grand jury summoned under this chapter shall consist of not fewer
than nine or more than fifteen members.
(2) The grand jury may return an indictment only if at least three-fourths of
the members, or the next highest whole number, vote in favor of the indictment.
History: C. 1953, 77-lOa-4, enacted by L.
1990, ch. 318, § 4.
COLLATERALREFERENCES

Am. Jur. 2d. - 38 Am. Jur. 2d Grand Jury

§ 16.
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Grand jurors - Qualification
Limits on disclosure.

and selection

-

(1) Grand jurors shall meet the qualifications provided for jurors generally
in Title 78, Chapter 46, Jury Selection and S~rvice Act. Grand jurors shall be
selected from the qualified jury list as provided in Section 78-46-12.
(2) The names of grand jurors are classified as protected records under Title
63, Chapter 2, Government Records and Access Management Act.
History: C. 1958, 77-lOa-5, enacted by L
1994, ch. 218, § 6.
Repeals and Reenactments. - Laws
1994, ch. 218, § 6 repeals former§ 77-lOa-5, as

enacted by Laws 1990, ch. 318, § 5, relating to
the master list of grand jurors and limits on
disclosure of names, and enacts the present
section, effective May 2, 1994.

COLLATERAL REFERENCES

C.J.S. - 38 C.J.S. Grand Juries § 6.

Am. Jur. 2d. - 38 Am. Jur. 2d Grand Jury
§ 4 et seq.

77-l0a-6.

Repealed.

Repeals. - Laws 1994, ch. 218, § 8 repeals
§ 77-l0a-6, as enacted by Laws 1990, ch. 318,
§ 6, relating to juror qualification forms, effec-

77-l0a-7.

tive May 2, 1994. For present comparable provisions, see § 78-46-12.

Selection of grand jurors - Notice - Examination - Qualification - Alternates.

(1) When the supervising judge orders that a grandjury be summoned, the
managing judge shall direct the clerk to select at random from the master list
the number of names determined by the managing judge to ensure that the
required number of grand jurors under this chapter may be qualified to
constitute the grand jury.
(2) (a) The managing judge may direct the clerk to draw additional names
from the master list so alternate grand jurors may be designated at the
time the grand jury is selected.
(b) Alternate grandjurors shall be drawn in the same manner and have
the same qualifications as the regular grand jurors. If impanelled, they are
subject to the same challenges, shall take the same oath, and have the
same functions, powers, facilities, and privileges as the regular jurors.
(3) The clerk shall cause each person drawn for service on the grand jury or
as an alternate to be notified of when and where to report for service. Notice
may be given by telephone or by service of a summons, either personally or by
first class mail addressed to the prospective juror's current residence, place of
business, or post office box.
(4) The names of those drawn for service on the grand jury or as alternates
and the contents of all grand juror questionnaires may not be made available
to the public.
(5) (a) At the time and place specified for the appearance of the persons
summoned to serve as grand jurors and alternates, the managing judge
shall examine the prospective grand jurors and alternates. Before accepting any person as a grand juror or alternate, the managing judge shall be
satisfied that the person has no bias or prejudice that would prevent him
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from fairly and dispassionately considering the matters presented to the
grand jury.
(b) When drawn and qualified, the person shall be accepted for service
unless the managing judge in his discretion and on the application of the
juror excuses him from service before he is sworn.
(6) The managing judge may dismiss the grand jury panel if he finds there
has been a material departure from the methods prescribed for the selecting,
drawing, and return of the grand jury, or if there has been an intentional
omission by the proper officer to summon one or more of the grand jurors
drawn.
(7) When 15 of the persons summoned as grandjurors who are qualified and
not excused remain, they are the grand jury. If more than 15 qualified persons
remain, their names shall be written by the clerk on separate slips, folded to
concealthe names, and placed in a box. The clerk shall then draw 15 slips, and
the persons whose names are drawn are the grand jury.
(8) (a) When the number of persons to be designated as alternate grand
jurors who are qualified and not excused remain, they are the alternate
grand jurors.
(b) If more than the number of alternate grand jurors designated by the
managing judge remain, their names shall be written by the clerk on
separate slips, folded to conceal the names, and placed in a box. The clerk
shall then draw slips until the designated number of alternate grand
jurors are selected.
History: C. 1953, 77-lOa-7, enacted by L.
1990, ch. 318, § 7.
COLLATERAL REFERENCES
Am. Jur. 2d. - 38 Am. Jur. 2d Grand Jury

§ 12 et seq.

C.J.S. - 38 C.J.S. Grand Juries

§

9 et seq.

A.L.R. - Age group underrepresentation in
grand jury or petit jury venire, 62 A.L.R.4th
859.

77-lOa-8. Challenge of prospective grand jurors - Failure to comply in selection of jurors - Remedies.
(1) The attorney general, county attorney, district attorney, or special
prosecutor may challenge:
(a) the array of grand jurors on the ground the grand jury was not
selected, drawn, or summoned in accordance with law; and
(b) an individual juror on the ground the juror is not legally qualified.
(2) Challenges shall be made before the administration of the oath to the
jurors and shall be tried to the court managing the grand jury.
(3) A motion to dismiss the indictment may be based on objections to the
array or on the lack of legal qualification of an individual juror, if not
previously determined upon challenge.
(4) In criminal cases the defendant or attorney for the state may move to
dismiss the indictment or stay the proceedings on the ground of substantial
failure to comply with this chapter in selecting the grand jury. However, he
must do so before the voir dire examination begins or within seven days after
the defendant or attorney for the state discovered or could have discovered the
549
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grounds by the exercise of diligence, whichever is earlier, or the motion is
considered waived.
(5) (a) Any motion filed under Subsection (1), (3), or (4) must contain a
sworn statement of facts which, if true, would constitute a substantial
failure to comply with the provisions of this chapter. The moving party
may present in support of the motion the testimony of the clerk if he is
available, any relevant records and papers used by the clerk that were not
made public or otherwise available, and any other relevant evidence.
(b) If the managing judge determines there has been a substantial
failure to comply with the provisions of this chapter in selecting the grand
jury, he shall stay the proceedings pending the selection of a grand jury in
conformity with this chapter or dismiss the indictment, whichever is
appropriate.
(6) (a) The procedures prescribed by this section are the exclusive means by
which a party accused of a crime or an attorney for the state may challenge
any grand jury on the ground it was not selected in conformity with this
chapter.
(b) An indictment may not be dismissed in any case on the ground that
one or more members of the grand jury that returned the indictment were
not legally qualified if it appears from the record kept by the grand jury
that eight or more jurors, after deducting the number not qualified,
concurred in finding the indictment.
History: C. 1953, 77-lOa-8, enacted by L.
1990, ch. 318, § 8; 1993, ch. 38, § 90.
Amendment Notes. - The 1993 amend-

ment, effective May 3, 1993, inserted "district
attorney" in Subsection (1).

COLLATERAL REFERENCES

Am. Jur. 2d. - 38 Am. Jur. 2d Grand Jury
§ 21 et seq.

77-l0a-9.

C.J.S. - 38 C.J.S. Grand Juries § 28 et seq.

Oath for grand jurors.

Grand jurors and those selected as alternates shall take the following oath:
"Do you, and each of you, solemnly swear that you will diligently inquire into
and make true presentment or indictment of all matters and things as are
given you in charge or otherwise come to your knowledge, touching upon your
grand jury service; to keep secret the counsel of the state, your fellows, and
yourselves; to not present or indict any person through hatred, malice, or ill
will; to not leave any person unpresented or unindicted through fear, favor, or
affection, nor for any reward, or hope or promise thereof; but in all your
investigations, presentments, and indictments to seek and present the truth,
the whole truth and nothing but the truth, to the best of your skill and
understanding? If so, answer 'I do."'
History: C. 1953, 77-lOa-9, enacted by L.
1990, ch. 318, § 9.
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COLLATERAL
REFERENCES
Am. Jur. 2d. -

§ 18.

77-l0a-10.

C.J.S. - 38 C.J.S. Grand Juries § 20.

38 Am. Jur. 2d Grand Jury

Charge of grand jury-

Rights and duties.

Upon impanelment of each grand jury, the judge managing the grand jury
shall charge the grand jury and inform it of:
(1) its duty to inquire into offenses against the criminal laws alleged to
have been committed within the jurisdiction;
(2) its independent right to call and interrogate witnesses;
(3) its right to request the production of documents or other evidence,
including exculpatory evidence;
(4) the necessity of finding credible evidence of each material element of
any crime charged before returning an indictment;
(5) the need to be satisfied that clear and convincing evidence exists
that tends to show that a crime was committed by the person or persons
accused before returning an indictment;
(6) its right to have the prosecutor present it with draft indictments for
less serious charges than those originally requested by the prosecutor;
(7) the obligation of secrecy; and
(8) other duties and rights as the court finds advisable.
History: C. 1953, 77-l0a-10, enacted by L.
1990,ch.318,§ 10.

COLLATERAL
REFERENCES
Am. Jur. 2d. - 38 Am. Jur. 2d Grand Jury

C.J.S. - 38 C.J.S. Grand Juries

§ 19.

77-l0a-11.

Jury foreman rors.

Compensation

§

21.

of grand ju-

(1) The managing judge shall appoint one of the jurors to be foreman and
another to be deputy foreman. The foreman may administer oaths and
affirmations and shall sign all indictments. The foreman or another juror
designated by him shall keep record of the number of jurors concurring in the
finding of every indictment and shall file the record with the clerk of the court.
The record may not be made public except on order of the managing judge.
(2) During the absence of the foreman the deputy foreman shall act as
foreman.
(3) A grand juror shall be compensated at the same rate as a juror in a state
district court for each day of service.
History: C. 1953, 77-lOa-11, enacted by L.
1990, ch. 318, § 11.

Cross-References. rors, § 21-5-1 et seq.
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COLLATERAL REFERENCES

C.J.S. - 38 C.J.S. Grand Juries § 19.
Key Numbers. - Grand Jury <S=>21.

77-lOa-12.

Representation
of state - Appointment
compensation of special prosecutor.

and

(1) The state may be represented before any grand jury summoned in the
state by the attorney general and his assistants, county attorney or district
attorney and his deputies, and special prosecutors appointed under this
chapter and their assistants.
(2) The supervising judge shall determine if a special prosecutor is necessary. He may appoint a special prosecutor only upon good cause shown and
after making a written finding that a conflict of interest exists in the office of
the attorney general or the officeof the county attorney or district attorney who
would otherwise represent the state before the grand jury.
(3) In selecting a special prosecutor, the supervising judge shall give
preference to the attorney general and his assistants, and the county attorney
or district attorney and his deputies.
(4) (a) The compensation of a special prosecutor appointed under this
chapter who is an employee of the Office of the Attorney General or the
office of a county attorney or district attorney is only the current compensation he receives in that office.
(b) The compensation for an appointed special prosecutor who is not an
employee of a prosecutorial office under Subsection (4)(a) shall be comparable to the compensation of a deputy or assistant attorney general having
similar experience to that of the special prosecutor.
History: C. 1953, 77-lOa-12, enacted by L.
1990, ch. 318, § 12; 1993, ch. 38, § 91.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, inserted "or dis-

77-lOa-13.

trict attorney" in Subsections (1), (3), and (4)(a),
and made related stylistic changes throughout
the section.

Location - Who may be present - Witnesses
- Witnesses who are subjects - Evidence Contempt - Notice - Record of proceedings Disclosure.

(1) The managing judge shall designate the place where the grand jury
meets. The grand jury may, upon request and with the permission of the
managing judge, meet and conduct business any place within the state.
Subject to the approval of the managing judge the grand jury shall determine
the times at which it meets.
(2) (a) Attorneys representing the state, special prosecutors appointed
under Section 77-lOa-12, the witness under examination, interpreters
when needed, counsel for a witness, and a stenographer or operator of a
recording device to record the proceedings may be present while the grand
jury is in session.
(b) No person other than the jurors may be present while the grandjury
is deliberating.
552
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(6) (a) The managing judge has the contempt power and authority inherent

in the court over which he presides and as provided by statute.
(b) When a witness in any proceeding before or ancillary to any grand
jury appearance refuses to comply with an order from the managing judge
to testify or provide other information, including any book, paper, document, record, recording, or other material without having a recognized
privilege, the attorney for the state or special prosecutor may apply to the
managing judge for an order directing the witness to show cause why he
should not be held in contempt.
(c) After submission of the application and a hearing at which the
witness is entitled to be represented by counsel, the managing judge may
hold the witness in contempt and order that he be confined, upon a finding
that the refusal was not privileged.
(d) A hearing may not be held under this part unless 72 hours notice is
given to the witness who has refused to comply with the order to testify or
provide other information, except a witness may be given a shorter notice
if the managing judge upon a showing of special need so orders.
(e) Any confinement for refusal to comply with an order to testify or
produce other information shall continue until the witness is willing to
give the testimony or provide the information. A period of confinement
may not exceed the term of the grand jury, including extensions, before
which the refusal to comply with the order occurred. In any event the
confinement may not exceed one year.
(f) A person confined under this subsection for refusal to testify or
provide other information concerning any transaction, set of transactions,
event, or events may not be again confined under this subsection or for
criminal contempt for a subsequent refusal to testify or provide other
information concerning the same transaction, set of transactions, event, or
events.
(g) Any person confined under this section may be admitted to bail or
released in accordance with local procedures pending the determination of
an appeal taken by him from the order of his confinement unless the
appeal affirmatively appears to be frivolous or taken for delay. Any appeal
from an order of confinement under this section shall be disposed of as
soon as practicable, pursuant to an expedited schedule and in no event
more than 30 days from the filing of the appeal.
(7) (a) All proceedings, except when the grand jury is deliberating or voting,
shall be recorded stenographically or by an electronic recording device. An
unintentional failure of any recording to reproduce all or any portion of a
proceeding does not affect the validity of any prosecution or indictment.
The recording or reporter's notes or any transcript prepared from them
shall remain in the custody or control of the attorney for the state or the
special prosecutor unless otherwise ordered by the managing judge in a
particular case.
(b) A grand juror, an interpreter, a stenographer, an operator of a
recording device, a typist who transcribes recorded testimony, an attorney
for the state or special prosecutor, or any person to whom disclosure is
made under the provisions of this section may not disclose matters
occurring before the grand jury except as otherwise provided in this
section. A knowing violation of this provision may be punished as a
contempt of court.
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(c) Disclosure otherwise prohibited by this section of matters occurring
before the grand jury, other than its deliberations and the vote of any
grand juror, may be made to:
(i) an attorney for the state or a special prosecutor for use in the
performance of that attorney's duty; and
(ii) government personnel, including those of state, local, and
federal entities and agencies, as are considered necessary by the
attorney for the state or special prosecutor to assist him in the
performance of his duty to enforce the state's criminal laws.
(d) Any person to whom matters are disclosed under this section may
not utilize that grand jury material for any purpose other than assisting
the attorney for the state or the special prosecutor in performance of that
attorney's duty to enforce the state's criminal laws. An attorney for the
state or the special prosecutor shall promptly provide the managing judge
with the names of the persons to whom the disclosure has been made and
shall certify that the attorney has advised the person of his obligation of
secrecy under this section.
(e) Disclosure otherwise prohibited by this section of matters occurring
before the grand jury may also be made when:
(i) directed by the managing judge or by any court before which the
indictment that involves matters occurring before the grand jury that
are subject to disclosure is to be tried, preliminary to or in connection
with a judicial proceeding;
(ii) permitted by the managing judge at the request of the defendant, upon a showing that grounds may exist for a motion to dismiss
the indictment because of matters occurring before the grand jury;
(iii) the disclosure is made by an attorney for the state or the
special prosecutor to another state or local grand jury or a federal
grand jury;
(iv) permitted by the managing judge at the request of an attorney
for the state or the special prosecutor, upon a showing that the
matters may disclose a violation of federal criminal law, to an
appropriate official of the federal government for the purpose of
enforcing federal law; or
(v) showing of special need is made and the managing judge is
satisfied that disclosure of the information or matters is essential for
the preparation of a defense.
(f) When the matters are transcripts of testimony given by witnesses,
the state or special prosecutor intends to call in the state's case in chief in
any trial upon an indictment returned by the grand jury before which the
witnesses testified, the attorney for the state or the special prosecutor
shall, no later than 30 days before trial, provide the defendant with access
to the transcripts. The attorney for the state or the special prosecutor shall
at the same time provide the defendant with access to all exculpatory
evidence presented to the grand jury prior to indictment.
(g) When the managing judge orders disclosure of matters occurring
before the grand jury, disclosure shall be made in a manner, at a time, and
under conditions the managing judge directs.
(h) A petition for disclosure made under Subsection (7)(e)(ii) shall be
filed with the managing judge. Unless the hearing is ex parte, the
petitioner shall serve written notice upon the attorney for the state or the
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special prosecutor, the parties to the judicial proceeding if disclosure is
sought in connection with the proceeding, and other persons as the
managing judge directs. The managing judge shall afford those persons a
reasonable opportunity to appear and be heard.
(8) Records, orders, and subpoenas relating to grand jury proceedings shall
be kept under seal to the extent and so long as necessary to prevent disclosure
of matters occurring before the grand jury other than as provided in this
section.
(9) Subject to any right to an open hearing in contempt proceedings, the
managing judge shall order a hearing on matters affecting a grand jury
proceeding to be closed to the extent necessary to prevent disclosure of matters
occurring before a grand jury.
History: C. 1953, 77-lOa-13, enacted by L.
1990,ch.318,§
13;1991,ch.5,§
90.
Amendment Notes. - The 1991 amendment, effective February 11, 1991, substituted

"Section 77-l0a-12" for "Section 77-lOa-11" in
Subsection (2)(a) and "Section 77-l0a-1" for
"Section 78-l0a-l" in Subsections (4)(b) and (c).

NOTES TO DECISIONS
ANALYSIS

Duty to consider exculpatory evidence.
Grand jurors as witnesses.
Witness claiming exemption.

Duty to consider exculpatory evidence.
Grand jury was required to consider evidence
exculpatory to defendant before it indicted him;
it need not seek out such evidence nor give
defendant an opportunity to present evidence
on his own behalf, but where it had reason to
believe that exculpatory evidence was within
its reach, it could not ignore it. Strehl v. District
Court, 558 P.2d 597 (Utah 1976).
Grand jurors as witnesses.
Grand jurors may be sworn and examined as

witnesses before the grand jury of which they
are members, and if they commit perjury, they
may be indicted. So far as they appear before
the grand jury as witnesses, they should be
treated as witnesses. United States v.
Kirkwood, 5 Utah 123, 13 P. 234 (1887).

Witness claiming exemption.
Where a witness before a grand jury claimed
exe~ption from giving testimony, that body
was empowered to ask the witness such questions as would enable it to ascertain as a fact
whether the claim of exemption was valid or
not; in other words, it might make inquiry as to
the competency of the witness. Ex parte
Hendrickson, 6 Utah 3, 21 P. 396 (1889).

COLLATERAL REFERENCES

Utah Law Review. - Utah Rules of Evidence 1983, 1985 Utah L. Rev. 63, 66.
C.J.S. - 38 C.J.S. Grand Juries §§ 37, 41,
42.
A.L.R. - Accused's right to inspection of
minutes of state grand jury, 20 A.L.R.3d 7.
Admissibility of hearsay evidence incompetent at trial as affecting, in absence of statutory
regulation, validity of indictment or conviction,
37 A.L.R.3d 612.
Incompetent witness, validity of indictment
where grand jury heard, 39 A.L.R.3d 1064.
Power of court to control evidence or witnesses going before grand jury, 52 A.L.R.3d
1316.

Refusal to answer questions before state
grand jury as direct contempt of court, 69
A.L.R.3d 501.
Validity and construction of statutes permitting grand jury witnesses to be accompanied by
counsel, 90 A.L.R.3d 1340.
Discovery, in civil proceeding, of records of
criminal investigation by state grand jury, 69
A.L.R.4th 298.
Civil liability of witness in action under 42
USCS § 1983 for deprivation of civil rights,
based on testimony given at pretrial criminal
proceeding, 94 A.L.R. Fed. 892.
Key Numbers. - Grand Jury e=, 25, 32 to
41.
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77-l0a-14.

Concurrence for indictment
ity - Disclosure.

- Proof - Valid-

(1) An indictment may be found only upon the concurrence of at least
three-fourths, or the next highest whole number, of the gr~nd jurors.
(2) An indictment may not be found unless the grand jurors who vote in
favor of the indictment find there is clear and convincing evidence to believe
the crime to be charged was committed and the person to be indicted
committed it. An indictment may not be returned solely on the basis of
incompetent hearsay.
(3) To be valid, the indictment shall be signed by the foreman and the
attorney for the state or special prosecutor and returned to the managing judge
in open court. The clerk of the managing court shall file the indictment upon
receipt.
(4) To be valid, the indictment shall be signed by the foreman and then
returned to the managing judge in open court. The clerk of the managing court
shall file the indictment upon receipt.
(5) (a) The managing judge who takes the return of the indictment may
direct that the indictment be kept secret until the defendant is in custody
or has been released pending trial.
(b) The clerk shall then seal the indictment and, except for transferring
the indictment to the appropriate court for trial as provided by this
chapter, may not permit any person to disclose the return of the indictment except when necessary for the issuance and execution of a warrant
or summons.
History: C. 1953, 77-lOa-14, enacted by L.
1990, ch. 318, § 14.
Cross-References. - Accused entitled to

copy of indictment, Utah Const., Art. I, § 12.
Indictment defined, § 77-1-3.

COLLATERAL REFERENCES

Am. Jur. 2d. - 38 Am. Jur. 2d Grand Jury
§§ 30, 39 to 41; 41 Am. Jur. 2d Indictments and
Informations § 21.

77-l0a-15.

C.J.S. - 38 C.J.S. Grand Juries §§ 35, 43;
42 C.J.S. Indictments and Informations §§ 24
to 26.

Return and transfer of indictment.

Immediately upon the return of an indictment the managing judge shall
enter an order transferring the indictment to a court with appropriate
jurisdiction and proper venue under Section 76-1-202 to try the matter.
History: C. 1953, 77-lOa-15, enacted by L.
1990, ch. 318, § 15.

77-l0a-16.

Return of indictment
Bail.

-· Warrant of arrest -

(1) The managing judge may upon return of an indictment, when the
defendant is not in custody, cause a warrant to be issued for the arrest of the
defendant charged and shall fix an appropriate bail.
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(2) Return of any warrant of arrest shall be in the court to which the
indictment is transferred for trial. The court to which the return is made may
review bail and any conditions of detention or release.
History: C. 1953, 77-lOa-16, enacted by L.
1990,ch.318,§
16.

77-lOa-17.

Grand jury report on noncriminal
Action on the report.

conduct -

(1) A grand jury may upon completion of its original term or each extension,
with the concurrence of a majority of its members, submit to the managing
judge a report concerning noncriminal misconduct, malfeasance, or misfeasance in office as a basis for a recommendation ofremoval or disciplinary action
against a public officer or employee.
(2) The judge to whom the report is submitted shall examine it and the
minutes of the grand jury. The judge shall make an order accepting and filing
the report as a public record, but only if the judge is satisfied that it complies
with Subsection (1) and:
(a) the report is based on facts revealed during the grand jury's
investigation and is supported by a preponderance of evidence; and
(b) each person named and any reasonable number of witnesses on his
behalf as designated by him to the foreman of the grand jury were afforded
an opportunity to testify before the grand jury prior to the filing of the
report.
(3) An order accepting a report made under this section and the report itself
shall be sealed by the managing judge and may not be filed as a public record
or be subject to subpoena or otherwise made public until:
(a) at least 31 days after a copy of the order and report are served on
each public officer or employee named and an answer has been filed;
(b) the time for filing an answer has expired; or
(c) an appeal is taken or until all rights ofreview of the public officer or
employee named have expired or terminated in an order accepting the
report.
(4) (a) An order accepting the report may not be entered until 30 days after
the delivery of the report to the public officer or body having jurisdiction,
responsibility, or authority over each public officer or employee named in
the report.
(b) The managing judge may issue orders it finds necessary and
appropriate to prevent unauthorized publication of a report. Unauthorized
publication of a report may be punished as contempt of court.
(5) (a) A public officer or employee named in a report may file with the clerk
a verified answer to the report not later than 20 days after service of the
order and report upon him. Upon a showing of good cause, the managing
judge may grant the public officer or employee an extension of time to file
an answer and may authorize limited publication of the report as necessary to prepare an answer.
(b) The answer shall plainly and concisely state the facts and law
constituting the defense of the public officer or employee to the charges in
the report. Except for those parts the managing judge determines have
been inserted scandalously, prejudiciously, or unnecessarily, the answer
becomes an appendix to the report.
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(6) Upon the submission of a report made under this section the managing
judge shall order the report sealed ifhe finds the filing of the report as a public
record may prejudice fair consideration of a pending criminal matter. The
report may not be subject to subpoena or public inspection during the pendency
of the criminal matter except upon order of the managing judge.
(7) (a) When the managing judge to whom a report is submitted is not
satisfied that the report complies with the provisions of this section, he
may direct that additional testimony be taken before the same grand jury
or he shall make an order sealing the report.
(b) If the report is sealed, it may not be filed as a public record or be
subject to subpoena or otherwise made public until the provisions of this
section are met.
(8) A grand jury's term may be extended by the managing judge so
additional testimony may be taken or the provisions of this section met.
History: C. 1953, 77-lOa-17, enacted by L.
1990, ch. 318, § 17.

COLLATERAL REFERENCES

A.L.R.- Validity and construction of statute
authorizing grand jury to submit report con-

77-lOa-18.

cerning public servant's noncriminal misconduct, 63 A.L.R.3d 586.

Grand jury term of service - Excusing a juror.

(1) A grand jury shall serve until discharged by the managing judge.
However, a grand jury may not serve more than 18 months unless the
managing judge extends the service of the grand jury, upon determining an
extension is in the public interest. The extension may be no longer than a
period of six months.
(2) The managing judge may at any time excuse a juror either temporarily
or permanently for cause shown. If a juror is excused permanently, the
managing judge may impanel another juror in his place.
History: C. 1953, 77-l0a-18, enacted by L.
1990, ch. 318, § 18.

COLLATERAL REFERENCES

Am. Jur. 2d. - 38 Am. Jur. 2d Grand Jury
§ 10.
C.J.S. - 38 C.J.S. Grand Juries§§ 31 to 33.
A.L.R. - Extension of grand jury term under

77-lOa-19.

Compensation

18 USCS § 3331 or under Rule 6(g) of Federal
Rules of Criminal Procedure, as amended in
1983, 98 A.L.R. Fed. 901.
Key Numbers. - Grand Jury <t=>28 to 31.

for special prosecutors.

(1) Compensation for special prosecutors under this section shall be paid by
the Judicial Council. For this purpose, there is appropriated from the General
Fund to the Judicial Council $50,000 as a separate line item in the budget of
the Judicial Council for the fiscal year 1989-1990. The line item shall be
nonlapsing.
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(2) (a) If during the fiscal year compensation of special prosecutors under
this chapter exceeds $50,000, additional compensation shall be requested
as a supplemental appropriation from the Legislature.
(b) If during the fiscal year compensation of special prosecutors under
this chapter is less than $50,000, the balance carries over to the next fiscal
year, and the appropriation for that next fiscal year for prosecutor
compensation shall be no more than the amount necessary to total $50,000
when added to the nonlapsing balance carried over from the prior fiscal
year.
History: C. 1953, 77-lOa-19, enacted by L.
1990, ch. 318, § 19.

77-l0a-20.

Expenses of grand jury Payment by state or county.

Appropriation

-

(1) (a) The expenses of operation of a grand jury summoned under this
chapter shall be paid by the Judicial Council, except under Subsection (2).
(b) Expenses include grand juror fees, rental of a facility, cost of
transcripts, payment for a court reporter or transcriber, secretarial
services, and investigation and recorder staff.
(c) For this purpose, an appropriation of $25,000 is made from the
General Fund to the Judicial Council as a separate line item in the budget
of the Judicial Council.
(d) Any amount of this appropriation remaining at the end of the fiscal
year lapses into the General Fund.
(2) (a) When a grand jury is summoned to investigate an allegation that is
determined to be primarily a county-related issue, the expenses of the
grand jury shall be paid by the county or counties involved.
(b) The supervising judge shall determine before the grand jury is
called if the allegations involve primarily the state or a county or counties
for purposes of determining payment of expenses under this section.
(3) The expenses of any grand jury and the compensation for any special
prosecutor appointed under this chapter shall be reviewed and approved or
disapproved by the clerk of the court under the direction of the managing
judge.
History: C. 1953, 77-lOa-20, enacted by L.
1990, ch. 318, § 20.

CHAPTER 11
POWERS AND DUTIES OF GRAND JURY
(Repealed by Laws 1990, ch. 318, § 23.)

77-11-1 to 77-11-11.

Repealed.

Repeals. - Laws 1990, ch. 318, § 23 repeals
§§ 77-11-1 to 77-11-8, as enacted by L. 1980, ch.
15, § 2; § 77-11-9, as last amended by L. 1986,
ch. 118, § 1; and§§ 77-11-10 and 77-11-11, as

enacted by L. 1980, ch. 15, § 2, setting forth the
powers and duties of grand juries, effective July
1, 1990. For present provisions, see Chapter
10a of this title.
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CHAPTER12
INDICTMENT
(Repealed by Laws 1990, ch. 318,

77-12-1 to 77-12-5.

§

23.)

Repealed.

Repeals. - Laws 1990, ch. 318, § 23 repeals
§§ 77-12-1 to 77-12-5, as enacted by L. 1980,

ch. 15, § 2, relating to indictment, effective
July 1, 1990.

CHAPTER13
PLEAS
Section
77-13-1.
77-13-2.
77-13-3.

Kinds of pleas.
Record of plea - Effect of each
kind of plea.
Court approval of no contest plea
required.

Section
77-13-4.
77-13-5.
77-13-6.

Felonies - Entry in open court.
Failure to plead - Not guilty entered.
Withdrawal of plea.

77-13-1. Kinds of pleas.
There are five kinds of pleas to an indictment or information:
(1) Not guilty;
(2) Guilty;
(3) No contest;
(4) Not guilty by reason of insanity; and
(5) Guilty and mentally ill.
An alternative plea of not guilty or not guilty by reason of insanity may be
entered.
History: C. 1958, 77-13-1, enacted by L.
1980,ch. 15,§ 2; 1983,ch.49, § 2.
Cross-References. - Inquiry into sanity of

defendant, Chapter 15 of this title.
Pleas, Rule 11, U.R.Cr.P.

NOTES TO DECISIONS
.ANALYSIS

Conditional guilty plea.
Cited.
Conditional guilty plea.
The trial court erred in accepting a condi-

tional guilty plea that purported to preserve
defendant's right to appeal the denial of his
motion to sever. State v. Harris, 858 P.2d 1031
(Utah Ct. App. 1993).
Cited in State v. Sery, 758 P.2d 935 (Utah Ct.
App. 1988).

COLLATERAL REFERENCES
Am. Jur. 2d.- 21 Am. Jur. 2d Criminal Law
§ 443 et seq.
C.J.S. - 22 C.J.S. Criminal Law § 375 et
seq.
A.L.R. - Accused's right to sentencing by

same judge who accepted guilty plea entered
pursuant to plea bargain, 3 A.L.R.4th 1181.
"Guilty but mentally ill" statutes: validity
and construction, 71 A.L.R.4th 702.
Guilty plea as affected by fact that sentence
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Key Numbers. - Criminal Law

contemplated by plea bargain is subsequently
determined to be illegal or unauthorized, 87
A.L.R.4th 384.

77-13-2.

¢->

268.

Record of plea - Effect of each kind of plea.

Every plea shall be entered upon the record of the court and shall have the
following effect:
(1) A plea of not guilty is a denial of the guilt of the accused and puts in
issue every material allegation of the information or indictment;
(2) A plea of guilty is an acknowledgment that the accused is guilty of
.
the offense charged; and
(3) A plea of no contest indicates the accused does not challenge the
charges in the information or indictment and if accepted by the court shall
have the same effect as a plea of guilty and imposition of sentence may be
rendered in the same manner as if a plea of guilty had been entered.
History: C. 1953, 77-13-2, enacted by L.
1980, ch. 15, § 2.
NOTES TO DECISIONS

No contest.

ANALYSIS

Guilty plea.
-Effect.
No contest.
-Appellate review.

Guilty plea.
-Effect.
Unless timely withdrawn, a plea of guilty
placed a defendant in the same position as a
verdict of a jury finding him guilty of the charge
after a fair and impartial trial. A plea of guilty
was a confession of the correctness of the accusation which dispensed with the necessity of
proof thereof. State v. Stewart, 110 Utah 203,
171 P.2d 383 (1946).

-Appellate review.
The general rule of appellate procedure precludes appellate review of Fourth Amendment
issues when the defendant has entered an
unconditional no contest plea after losing his
suppression motion. However, this rule is inapplicable when the plea entered by the defendant with the consent of the prosecution and
accepted by the trial judge specifically preserves the suppression issue for appeal and
allows withdrawal of the plea if the defendant's
arguments in favor of suppression are accepted
by the appellate court. State v. Sery, 758 P.2d
935 (Utah Ct. App. 1988).

COLLATERAL REFERENCES

Key Numbers. - Criminal Lawe=- 269.

77-13-3.

Court approval of no contest plea required.

A plea ofno contest may be entered by the accused only upon approval of the
court and only after due consideration of the views of the parties and the
interest of the public in the effective administration of justice.
History: C. 1953, 77-13-3, enacted by L
1980, ch. 15, § 2.
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NOTES TO DECISIONS
ANALYSIS

Conditional plea.
Cited.

Conditional plea.
Trial court should not have accepted a conditional no contest plea since a favorable resolu-

tion on appeal of the purportedly preserved
issue would not have necessarily ended the
prosecution of the case. State v. Montoya, 858
P.2d 1027 (Utah Ct. App. 1993).

Cited in State v. Sery, 758 P.2d 935 (Utah Ct.
App. 1988).

77-13-4. Felonies - Entry in open court.
All pleas in felony cases shall be entered by the defendant in open court and
the proceedings recorded.
History: C. 1953, 77-13-4, enacted by L.
1980, ch. 15, § 2.

77-13-5. Failure to plead - Not guilty entered.
When a defendant does not enter a plea, the court shall enter a plea of not
guilty for him.
History: C. 1953, 77-13-5, enacted by L.
1980, ch. 15, § 2.
NOTES TO DECISIONS

Waiver.
One accused of crime could waive mere formality of entering plea of not guilty before

going to trial. State v. Estes, 52 Utah 572, 176
P. 271 (1918).

COLLATERAL REFERENCES

Am. Jur. 2d. - 21A Am. Jur. 2d Criminal
Law§ 447.

C.J.S. - 22 C.J.S. Criminal Law § 378.
Key Numbers. - Criminal Law e= 266.

77-13-6. Withdrawal of plea.
(1) A plea of not guilty may be withdrawn at any time prior to conviction.
(2) (a) A plea of guilty or no contest may be withdrawn only upon good cause
shown and with leave of the court.
(b) A request to withdraw a plea of guilty or no contest is made by
motion and shall be made within 30 days after the entry of the plea.
(3) This section does not restrict the rights of an imprisoned person under
Rule 65B, Utah Rules of Civil Procedure.
History: C. 1953, 77-13-6, enacted by L.
1980, ch. 15, § 2; 1989, ch. 65, § 1; 1994, ch.
16, § 1.

Amendment Notes. - The 1994 amendment, effective May 2, 1994, substituted "Rule
65B" for "Rule 65B(i)" in Subsection (3).
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NOTES TO DECISIONS
ANALYSIS

Appellate review.
Compliance with procedure.
Time for withdrawal motion.
Withdrawal of guilty plea.
Cited.

Appellate review.
On appeal the trial court's denial of a motion
to set aside a guilty plea will not be disturbed
unless it clearly appears that the trial court
abused its discretion. State v. Thorup, 841 P.2d
746 (Utah Ct.App.1992), cert. denied, 853 P.2d
897 (Utah 1993).
Compliance with procedure.
The trial court's compliance with Utah Crim.
Proc. Rule 11 does not foreclose the possibility
that the court abused its discretion in refusing
the defendant's motion to withdraw his guilty
plea if his plea was in fact involuntary. State v.
Thorup, 841 P.2d 746 (Utah Ct. App. 1992),
cert. denied, 853 P.2d 897 (Utah 1993).
Time for withdrawal motion.
After a defendant was informed at the time
he pleaded guilty that he had only 30 days in
which to file a motion to withdraw his plea and
failed to file his pro se motion to withdraw his
guilty plea before the 30 days expired, although
the state failed to raise the time limit issue
below, the appellate court addressed it for the
first time on appeal because it presented a
jurisdictional question, ruling that defendant's
motion was properly denied as untimely. State
v. Price, 837 P.2d 578 (Utah Ct. App. 1992).
The amendment limiting a defendant's right
to withdraw his or her guilty plea to thirty days
after entry of the plea is substantive, not procedural, and may not be applied retroactively,
since it was not expressly made retroactive.
State v. Abeyta, 852 P.2d 993 (Utah 1993).
Withdrawal of guilty plea.
Trial court did not abuse its discretion in
denying defendant's motion to withdraw his
guilty plea because of failure to receive an
evaluation to determine eligibility for hospital's
sexual offender program where, pursuant to a
plea bargain, the prosecution agreed to recommend such evaluation, the prosecution fulfilled
its part of the bargain, the trial court accepted
the guilty plea and ordered the evaluation, and
the defendant did not receive the evaluation

because the hospital informed the court that
defendant was not eligible for the program
because of his conduct at a previous evaluation.
State v. Bennett, 657 P.2d 1353 (Utah 1983).
The district court abused its discretion by
denying defendant's presentence motion to set
aside his guilty plea where, subsequent to its
entry but prior to sentencing, the lead prosecution witness, the victim, recanted her earlier
testimony. State v. Gallegos, 712 P.2d 207 (Utah
1987).
Where, following trial, defendant in a sexual
abuse case presented to the judge a certified,
notarized letter from the victim, to the effect
that the latter had consented to the sexual
contact, the letter did not constitute good cause
for withdrawal of the guilty plea because of its
implausible timing and suspicious content, and
because of the absence of the victim, who was
an escapee from juvenile detention. State v.
Mildenhall, 747 P.2d 422 (Utah 1987).
The trial court abused its discretion in denying a defendant's motion to withdraw his plea
where the evidence showed that he did not have
full knowledge and understanding of the consequences of his plea. State v. Vasilacopulos, 756
P.2d 92 (Utah Ct. App.), cert. denied, 765 P.2d
1278 (Utah 1988).
A trial court's failure to comply strictly with
R. Crim. P. 11 in accepting a guilty or no contest
plea is good cause, as a matter of law, for the
withdrawal of that plea. State v. Smith, 812
P.2d 470 (Utah Ct. App. 1991), cert. denied, 836
P.2d 1383 (Utah 1992).
Trial court properly refused to allow withdrawal of defendant's no contest plea when
there had been strict compliance with R. Crim.
P. 11 in accepting the plea. State v. Smith, 812
P.2d 470 (Utah Ct. App. 1991), cert. denied, 836
P.2d 1383 (Utah 1992); State v. Jennings, 875
P.2d 566 (Utah Ct. App. 1994).
Case was remanded by the Court of Appeals
to the trial court with instructions that defendant's motion to withdraw his guilty plea be
granted, after the trial court had accepted the
plea in violation ofR.Crim.P. 11, and the state's
passing reference to this section did not preserve the question of timeliness of the motion
for consideration on appeal. State v. Quintana,
818 P.2d 1047 (Utah Ct. App. 1991).

Cited in State v. Sery, 758 P.2d 935 (Utah Ct.
App. 1988).

COLLATERAL REFERENCES
Am.Jur.2d.-21Am.Jur.2dCriminalLaw
§§ 500 to 505.

C.J.S. seq.
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77-14-1

274.

CHAPTER14
DEFENSES
Section
77-14-1.
77-14-2.
77-14-3.

Time and place of alleged offense
- Specification.
Alibi - Notice requirements Witness lists.
Testimony regarding mental state
of defendant or another - Notice requirements - Right to
examination.

Section
77-14-4.

Insanity or diminished mental capacity - Notice requirementMental examination of defendant.
77-14-5, 77-14-5.5. Repealed.
77-14-6.
EntrapmentNotice of claim required.

77-14-1. Time and place of alleged offense tion.

Specifica-

The prosecuting attorney, on timely written demand of the defendant, shall
within ten days, or such other time as the court may allow, specify in writing
as particularly as is known to him the place, date and time of the commission
of the offense charged.
History: C. 1953, 77-14-1, enacted by L.
1980, ch. 15, § 2.
Cross-References. - Right of accused to

demand nature and cause of accusation against
him, Utah Const., Art. I, § 12.

NOTES TO DECISIONS
.ANALYSIS

Allegation and proof of date.
Allegation and proof of place.
Amendment of date of occurrence.
Bill of particulars.
-Effect.
-Purpose.
-Sufficiency.
-Time for furnishing.
-Waiver.
Evidence not furnished to defendant.
Instructions.
-Time of offense.
Preliminary hearing.
Cited.
Allegation and proof of date.
Indictment for grand larceny was not required to allege day certain as time of commission of crime, and allegation that crime was
committed "on or about" specified date was
sufficient. State v. Woolsey, 19 Utah 486, 57 P.
426 (1899).
In prosecution for adultery, information
which charged that defendant, a married man,
on February 13, and on diverse other days, ahd
thence continually between February 13 and
April 1 committed adultery with an unmarried

woman was sufficient; information charged
only one offense and was not objectionable for
duplicity. State v. Thompson, 31 Utah 228, 87 P.
709 (1906).
Where time was not an essential ingredient
of offense, state was not required to prove
alleged offense and transaction out of which it
arose at or about particular time stated in
information, but could prove them at any other
and prior time within statutory period of limitations. State v. Greene, 38 Utah 389, 115 P.
181 (1910).
In prosecution for statutory rape, where complaint upon which preliminary examination
was held charged act of unlawful intercourse as
having occurred on July 13, defendant could
not be convicted for offense committed on same
girl on July 15; while the date as alleged was
immaterial, the actual transaction charged was
always material and, if controverted, had to be
established by the evidence. State v. Nelson, 52
Utah 617, 176 P. 860 (1918).
Where time was not the essence of the crime,
exact time was immaterial, and if evidence
otherwise supported charge relied upon by
prosecution, conviction could not be set aside
because crime was committed after date
charged in information or indictment, so long
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